What is a reasonable Accommodation?

by Jane E. Jarrow, Ph.D.

(The lower case “r” on the word “reasonable” in the title above is not a typographical
error. It is written this way to clarify the distinction between “Reasonable”
accommodation as defined under federal law and the way the term will be used in the
discussion that follows. Section 503 of the Rehabilitation Act of 1973 and Title I of the
ADA give a definition of “Reasonable” accommodation in the context of employment. In
Subpart E of Section 504 (dealing with postsecondary education) the term “appropriate
academic adjustment” is used to describe the accommodations that might be required.
The ADA does not speak specifically to the “academic” nature of accommodations, but
rather includes educational entities under the broader description of necessary action.
Typically, then, a discussion of accommodations required under the ADA centers on
whether an accommodation is “reasonable” in the sense of the adjective, not the legal
definition.)

A Clarification of Responsibility

Federal law requires that no (otherwise) qualified person with a disability shall be denied
a benefit or opportunity or excluded from participation solely on the basis of that
disability. An individual with a disability is qualified if, with or without reasonable
accommodation, they meet the same eligibility requirements and standards of behavior
and performance demanded of anyone else. When exploring compliance under the law, it
is not uncommon for a discussion of accommodation to focus on the issue of
documentation of disability — “if he/she has a disability, then we will provide
accommodation.” In fact, the documentation of disability and of the need for
accommodation is only the first step in the process of receiving accommodation. The
question of whether an accommodation is necessary for an institution of higher education
(i.e., should be provided) may not hinge on whether or not the person has a disability, but
rather on whether or not the accommodation needed is reasonable.

In some instances, an individual with a disability may need no accommodation to fully
meet the eligibility criteria and standards required for inclusion. In some instances, the
individual with a disability may meet the criteria and standards provided that a reasonable
accommodation is provided or a modification is made. In some instances, an individual
with a disability may be able to meet the eligibility criteria or standards only if an
accommodation is made that goes beyond what is “reasonable.” In these instances, the
person with a disability is not otherwise qualified and it is not discriminatory to exclude
them from the benefit or opportunity.

What is a reasonable Accommodation?
In the context of higher education, it is easier to define what is not reasonable and assume
that if the accommodation needed does not clearly fall under those guidelines, it is

probably reasonable! There are three kinds of accommodations that are not considered
reasonable: (1) It is not a reasonable accommodation if making the accommodation or
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allowing participation poses a direct threat to the health or safety of others; (2) It is not a
reasonable accommodation if making the accommodation means making a substantial
change in an essential element of the curriculum (educational viewpoint) or a substantial
alteration in the manner in which you provide your services; and (3) It is not a reasonable
accommodation if it poses an undue financial or administrative burden.

(1) Direct Threat to the Health or Safety of Others

An accommodation is not reasonable if it poses a direct threat to the health or safety of
others. In order to establish a direct threat, the institution must be able to document a
substantial risk of significant harm. Concern about direct threat arises most frequently in
relation to allied health and professional programs in which the student’s ability to
provide safe and appropriate quality care is questioned. It should be noted that the mere
existence of a disability does not provide evidence of direct threat. Nor does the
possibility of a difficulty arising constitute a substantial risk of significant harm. While an
institution may be able to make a case for “direct threat” in the instance of a deaf nurse or
early childhood education major with limited vision, it would be a hard argument to make
for these same students in an English or Philosophy class.

It is important to note that under the ADA the direct threat must be to someone else. The
individual with a disability has a right to choose to assume the risk to self in the same
way that anyone else who participates chooses to assume that risk. A blind individual
could not be denied participation in a hiking class that covers rough terrain because of a
fear that he/she might trip and fall, but it might be appropriate to deny participation to
this individual in a scuba diving class in which participants are paired up and responsible
for monitoring each other’s safety through the visual inspection of valves and gauges.

(2) Substantial Change in an Essential Element of Curriculum

In the academic context, an accommodation is not reasonable if it means making a
substantial change in an essential element of a course or a given student’s curriculum. It
is the institution’s responsibility to demonstrate both that the change requested is
substantial and that the element targeted for change is essential to the conduct of the
course or curriculum. Whether or not the change requested is substantial/essential may be
a judgment call on behalf of the administrators and service providers charged with
making those decisions but it is not unusual for the decision to be a fairly logical one.

* An institution may logically decide that asking them to make a substitution for basic
math coursework for a Business major is not reasonable; not only is it appropriate to
assure that anyone graduating with a degree in Business has some basic competency in
math, but the skills mastered in that basic coursework will serve as the underpinning for
much of the advanced course work in the field.

* An institution may not logically decide that it is not reasonable to make a substitution
for a math course that is the only math requirement (3 hours) in a 150 hour course
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sequence for an early childhood education major; this 3-hour requirement is neither a
substantial part of this curriculum nor essential to the course of study.

(NOTE: In both examples above, it is assumed that the individual making the request has
already been determined/documented to be a person with a disability which substantially
impacts on their ability to follow the standard curriculum regarding the math
requirement)

* An institution may logically decide that demonstrated mastery of a foreign language is
essential for a deaf student in International Studies and that a substitution for the foreign
language requirement is not reasonable.

* An institution may not logically decide that demonstrated mastery of a foreign language
is essential for a deaf student majoring in Philosophy because he/she is enrolled in the
College of Arts and Sciences and “everybody in Arts and Sciences has a foreign language
requirement” unless the faculty has engaged in legitimate academic discourse to
determine that foreign language is an integral part of the Arts and Sciences degree
granted by this institution (i.e., just saying “this is a requirement” is not enough; until it is
established that the decision is curricular in nature, rather an arbitrary, the institution has
not discharged its burden).

Sometimes the question hinges not on the course of study but the manner in which a
specific course is conducted.

* In an intensive Weekend MBA program designed to give students intensive experience
in working cooperatively with classmates, a student who (for legitimate disability-related
reasons) will not be able to attend class regularly and participate in group experiences
may be denied admission to the program. To ask that the model of delivery be altered to
focus on something other than this cooperative learning model is asking for a substantial
change in an essential element of course design.

* On the other hand, to demand that students in an Accounting class finish a requisite
amount of work in a limited amount of time and thus refuse the accommodation of
extended time in testing is not appropriate. Although the instructor may have traditionally
measured speed of calculations as one element in grading, this is not essential to the
demonstrated of mastery of the subject matter. There is no requirement for a substantial
alteration in what is being taught in this instance — the faculty member is not teaching
“speed”.

(3) Substantial Alteration in the Manner in Which Services are Provided

From an administrative point of view, it is not a reasonable accommodation if it means
making a substantial alteration in the manner in which you offer your goods and services
(in this case, educational opportunities and everything that go with them).

Sometimes this discussion revolves around method of delivery, and sometimes on the
opportunity being delivered.
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* An institution that does not have a distance learning program, allowing students to
access courses or degrees from alternative sites and/or through various electronic media
is not required to create such an alternative for an academically qualified student with a
disability who is unable to reach campus and participate in “hands on”, in class learning
experiences.

* A commuter institution does not have to create housing options for individuals with
disabilities who need to be in close proximity to the campus if it is not involved in
housing its nondisabled students.

* On the other hand, it is not unreasonable to expect institutions of higher education to
provide textbooks and handouts in alternate media for students with disabilities who
cannot use standard print. It is not a substantial alteration in the delivery of opportunity.
The opportunity is not the chance to read a book, the opportunity is have access to
materials to be used in learning and studying and the institution must see that this
opportunity is provided equally to all students regardless of disability.

* An individual with a learning disability who reads more slowly may need to have
additional time made available to read materials kept on closed reserve in the library.
While others are allowed to check out these materials for 60 minutes at a time, the
individual with a learning disability might be allowed 90 minutes. It is not reasonable,
however, for the student to request that the library stay open an extra 30 minutes past
regular closing time in order to have the full 90 minutes. That would be a substantial
alteration in the manner in which the library delivers its services.

Undue Financial or Administrative Burden

An accommodation is not reasonable if it creates an undue financial or administrative
burden for the institution. HOWEVER...

» Title IT of the ADA (which would encompass all public postsecondary institutions)
indicates that an accommodation is not reasonable if it is an undue financial burden but
indicates that when examining the cost of provision for auxiliary aids and services the
government will be looking at the total resources available in the situation. In other
words, it will not be the budget of the Biology Department, or the School of Science, or
State College that is evaluated, but the budget of the State of against which the
yardstick of “undue financial burden” will be measured.

* In 20 years of case law and findings under Section 504 (which includes public and
private institutions), the federal government has never allowed an institution of higher
education to refuse to provide auxiliary aids or services solely on the basis of cost.
Never.

On the other hand, there may be instances in which a request for accommodation
constitutes an undue administrative burden:
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* A request from an individual with multichemical sensitivity that no construction work
be done on campus during school terms could legitimately be viewed as “not reasonable”.
The institution must be allowed to maintain and enhance its facilities in order to best
serve the full campus community.

* A request from a student with a disability to have the institution reschedule the offering
of'a needed class to dovetail with the student’s transportation arrangements (in other
words, offering the class during daytime hours instead of in the evening) is not
reasonable (but a request for priority scheduling for the student with a disability to assure
placement in the one offering of that class that meets during the day is reasonable).

When a Request is Deemed Unreasonable...

It is important to remember that the institution is only required to make reasonable
accommodations to assure equal access to opportunity for persons with disabilities. If the
request for accommodation is judged to be unreasonable (as detailed above), it may be
refused. However, a request for an accommodation that is not reasonable does not effect
the obligation to provide needed accommodations that are reasonable. Saying “no” to a
request that is not reasonable should never be viewed as the end of a discussion of
accommodation options. If the individual has a documented disability and needs
accommodation to assure access, then the institution is obligated to work with that
student to determine whether there is some reasonable accommodation that can be
devised to provide the access limited by the disability.

Excerpted from Higher Education and the ADA: Issues and Perspectives, (DAIS, 1997).
Reprinted with permission
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When Faculty Are TOO Accommodating!
by Jane E. Jarrow, Ph.D.

Most faculty members in higher education today understand the legal and educational
imperatives that mandate equal access to students with disabilities through academic
accommodation. Sometimes, though, problems arise from faculty who are readily
prepared to provide appropriate accommodation — it is their accommodating nature that
can get them, the institution, and (sometimes) the student into trouble!

Most institutions have established a clearly articulated policy as to who holds the
documentation of disability, what steps a student must take to declare their need for
disability-related accommodations, and how that information is communicated to faculty.
But what of the student who says, “I don’t want to go through the disability services
office. I want to advocate for myself and work directly with faculty and negotiate my
own accommodations.” Regardless of why students choose to go this independent route
(and there are both good and bad reasons for taking such a stance), the faculty member
who agrees to disregard institutional policy and honor accommodation requests directly
from the student may not be doing anyone a favor!

Personal Jeopardy: Faculty members who work directly with students, discuss the
disability, (possibly) look over the documentation, and agree to accommodation may be
establishing themselves as the “gatekeepers” without meaning to do so. If the faculty
member agrees to provide accommodation “x”” and not accommodation “y” and later the
student maintains that he/she was not appropriately accommodated, it is the faculty
member’s decision that is subject to question and the faculty member who could
conceivably be held responsible for violating this student’s civil rights. The faculty
member who agrees to provide accommodations without institutional authorization for a
student with one disability (for example, LD) but is less familiar and comfortable with
another disability (for example, ADD) and sends that student back through channels for
official documentation could be opening himself/herself up for charges of discrimination,
intimidation, or harassment. Faculty members who conscientiously try to make life easier
for the student by allowing the student to bring the documentation directly to them may
gain access to confidential information to which they should not be privy. For all these
reasons, it would be best for faculty not to be drawn into the collection of disability
documentation or the decision-making regarding accommodation.

Institutional Jeopardy: The student who provides documentation to a single faculty
member (who accepts and acts on that documentation) may be able to make a legitimate
case for saying the he/she informed the institution of the disability and the need for
accommodation. The faculty member should not be discussing the information that has
been shared (because of issues of privacy and confidentiality), and yet the student may be
expecting to receive similar consideration and accommodation from other faculty on the
basis of having provided the documentation to someone in authority at the institution. If it
is not made clear that the institution has not been “notified” until the documentation is
provided and requests are made from such-and-such an office, the institution may not be
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in a position to defend itself from charges of discrimination by neglect for a student who
does not receive accommodation by others within the institution. Or consider this
scenario — Professor A accepts the documentation and provides accommodation without
going through channels, as do Professors B and C, and then Professor D says, “I will
provide accommodations when I receive proper notification from Students with
Disabilities Services that this is appropriate.” Professor D looks like the villain for
following the rules! More distressing, however, is the possibility that the institution may
be facing some very real difficulties if Students with Disabilities Services determines that
some of the accommodations that Professors A, B, and C provided were not warranted by
the documentation and does not prescribe those same accommodations for Professor D to
provide.

Student Jeopardy: Students with disabilities will still have those disabilities after they
leave the postsecondary environment. Whether they choose to go on to graduate or
professional school or seek a place in the world of work, chances are that if they needed
accommodations to successfully function in higher education, they may need
accommodation in their future endeavors as well. More and more often, those settings
beyond the postsecondary experience are ready and willing to provide accommodations
on the basis of verification from the higher education institution that those same
accommodations have been provided during the student’s postsecondary career. If the
student has no record of having been served by the institution — if the student was never
on file in Students with Disabilities Services and received all of his/her accommodations
through individual discussion with faculty — that student will have no official history of
being regarded or served as a person with a disability and may have a much more
difficult time establishing the claim to accommodations in the future.

Bottom line: The policies and procedures were established
for everyone’s protection. Everyone needs to play by the rules!

Excerpted from the DAIS Newsletter, February, 1997 (Volume I, No. 2).
Reprinted with permission
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